






retail customer affiliates. See, e.g., Commission Secretarial Letter dated August 5, 2011 in DM 

11-147. 

2. Cianbro Energy was a CEPS because it Engaged in Sales of Electricity to Cianbro 
Corporation within the meaning of Puc 2002.05 

The petitioner has conceded that Cianbro Energy provided electricity to its affiliate, 

Cianbro Corporation, which is a retail end use customer in New Hampshire, between AprilS, 

2011 and May 5, 2014, that the transactions whereby Cianbro Energy provided electricity to 

Cianbro Corporation in New Hampshire represented "sales" of electricity, notwithstanding any 

accounting mechanism used for or accounting treatment given to such transactions, and that the 

fact that Cianbro Energy and its affiliate are members of the end user sector in the New England 

Power Pool does not affect the determination whether Cianbro Energy is a CEPS as defined in 

Puc 2002.05 or a ''provider of electricity'' as defined in RSA 362-F:2, XIV. See Stipulation of 

Facts at 1-3. 

Cianbro Energy therefore sold electricity to a retail customer in New Hampshire for over 

three years without being registered as a CEPS or complying with any RPS obligations. Under 

the broad definition ofCEPS contained in the Commission's rules, Cianbro Energy was 

operating as a CEPS during this period and, as such, was required to register with the 

Commission and to comply with the RPS obligations during that time, including the filing of 

annual RPS compliance reports and the payment of ACPs. Cianbro Energy's failure to register 

and to meet its RPS obligations was and is a violation of the Commission's rules, for which it 

may be subject to penalties under Puc 2005.01(b) based on failure to register, failure to pay 

ACPs when due, and failure to submit the Form E2500 when due. See N.H. Code Admin. Rules 

Puc 2005.01(b). 
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3. CEPS are not Public Utilities so the Zimmerman Precedent Does Not Apply 

The Petitioner has cited the Zimmerman case as support for its argument that literal 

interpretation and implementation of the Puc 2002.05 CEPS definition "would result in the 

anomalous situation wherein Cianbro Energy would be subject to regulation as a CEPS but not 

as a public utility." Petitioner's Brief at 3. In Zimmerman, the Supreme Court overturned the 

Commission's ruling that a commercial landlord was a public utility because he offered 

telecommunications services to his tenants, finding he was not a public utility based on the 

underlying landlord-tenant relationship with those persons who use the telecommunications 

services that is "sufficiently discrete as to differentiate them from the relevant public." 

Zimmerman, 141 N.H. at 612. 

The petitioner's reliance on the Zimmerman case is inapposite because a CEPS is not a 

public utility by statute. RSA 374-F:7, I expressly provides that CEPS "are not public utilities 

pursuant to RSA 362:2, though a competitive energy supplier may seek public utility status from 

the commission if it so chooses." As non-utilities, CEPS are not subject to the Commission's 

broad regulatory authority over public utilities, but are regulated under rules adopted by the 

Commission pursuant to its authority under RSA 374-F:7. PEL's argument is based on the 

alleged anomaly of CEPS regulation in the absence of public utility regulation; however, as 

described above, no such anomaly exists and PEL's argument therefore lacks merit and should 

be rejected. 

4. Conclusion 

The legal arguments advanced by the petitioner to support its position that Cianbro 

Energy was not required to be registered as a CEPS and comply with RPS obligations, 

notwithstanding the fact that it concededly sold electricity to its retail customer affiliate for over 
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three years, are unavailing and should be rejected. The petitioner has offered no compelling 

reason to treat Cianbro Energy differently from other similar self-supply affiliates that have 

registered as CEPS and fully comply with their RPS obligations. Staff maintains that Cianbro 

Energy's failure to register and to meet its RPS obligations was and is a violation of the 

Commission's rules, for which it may be subject to penalties under Puc 2005.01(b), based on 

failure to register, failure to submit the annual RPS report when due, and failure to pay ACPs 

when due. The policy issues implicated by the FEL petition may warrant consideration by the 

Commission in the context of the pending Puc 2000 rulemaking proceeding, but these policy 

considerations do not change the legal conclusion that Cianbro Energy has failed to comply with 

the Commission's rules, without having obtained a rule waiver granted by the Commission. 

Respectfully submitted, 
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David K. Wiesner, Esq. 
Staff Attorney 
New Hampshire Public Utilities Commission 
21 South Fruit Street, Suite 10 
Concord, NH 03301 
(603) 271-6030 
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I hereby certify that I have this day electronically served a copy of this filing upon each 
party on the official Service List compiled by the Secretary in this proceeding. 

Dated at Concord, New Hampshire, this 6th day of March, 2015. 
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